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Chairman Price and members of the House Human Services Committee, thank you
for the opportunity to testify on HB 1467. My name is Shelly Peterson, ’'m President
of the North Dakota Long Term Care Association. | am here to provide information
regarding provider taxes and help explain HB 1467. Qur Association took a position
in December of 2006 to not actively pursue provider taxes. However, should
legislators believe it is the path to pursue to assure adequate funding for care and
services of nursing facility residents, we will support you in your decision.

Background of Bill Drafting:

- When the Legislative Council received the request to draft a nursing facility provider
assessment bill they quickly found out how technical and difficult this area of law is.
Facing a deadline we recommended they review and follow other state statutes who
had approved provider assessment laws. It was decided to follow the Oregon State
Law on provider assessments. After the legislation was drafted we had it review by

-Joseph M. Lubarsky, the leading national expert on nursing home provider

- assessment programs. We felt if North Dakota was going to implement such a

“program it needed to be done right. Mr. Lubarsky has been involved in the design

and/or implementation of every provider tax program implemented in the last three

years except for the District of Columbia. This involved working with providers and
state agencies in California, Connecticut, Georgia, Indiana, Kentucky, Michigan,

Mississippi, Nevada, New Hampshire, New Jersey, North Carolina, Oregon,

Pennsylvania, Utah, and Washington.

His work entailed making sure the programs were developed and operated in
accordance with federal regulations, reviewed tax models to assure uniformity and
broad-based ness, and he designed reimbursement methodologies which utilized
the tax dollars and federal matching funds in conformity with federal rules. Mr.
Lubarsky confers with CMS on a regular basis regarding provider assessment
issues. Most importantly, Mr. Lubarsky reviews and drafts statutory language to
assure compliance with CMS rules and interpretation guidelines on provider
assessment. | have attached to my testimony amendments Mr. Lubarsky
recommends to assure federal compliance and provider acceptance of the program.
Because the amendments are complex and difficult to follow, I've attached a copy of
the bill, incorporating the proposed amendments in “yellow.”

- | requested Mr. Lubarsky to provide some basic background information and cite
statutory authority for provider assessment to help you better understand this
funding mechanism.



State Medicaid Funding Mechanisms: Provider Taxes by Joseph Lubarsky.

Historically, state Medicaid programs have relied upon a variety of mechanisms,
including health care provider taxes, provider donations, and intergovernmental
transfers, as a means of increasing state Medicaid revenues and thereby enhancing
and enlarging their federal financial participation (“FFP”) payments. The Medicaid
Voluntary Contribution and Provider-Specific Tax Amendments of 1991, P.L. No.
102-234, were designed to limit the use of prowder donations and taxes as sources
for funding of state Medicaid programs.

These restrictions are embodied in 42 U.S.C. §1396b(w) and 42 C.F.R. Part 433
Subpart B. Relative to provider taxes, the tax must:

1. Be broad-based;
2. Be imposed at a uniform rate; and _
3. Not include any direct or indirect “hold harmless” provision.

Broad-based means that all non-public providers in the same class (in this case,
nursing facilities [“NFs”]) in the state are taxed regardless of Medicaid participation
Uniformity requires that the tax be imposed at the same rate on all providers in the
class.

Waivers of either the broad-based or uniformity requirements are possible and the
rules governing these waivers are found at 42 C.F.R. §433.68(e). A waiver of the
uniformity or broad-based requirements or both is approved if the mathematical
and/or statistical tests in that section are met and the tax program does not fall
within the direct or indirect hold harmless provisions specified in 42 C.F.R.
§433.68(1).

If the tax is uniform and broad-based, and provider taxes and federal matching
‘funds are used to fund or enhance the Medicaid rate reimbursement system, the
direct hold harmiess tests are non-applicable. CMS has indicated that as part of the
rate enhancement process, the portion of the tax related to Medicaid patients can be
a direct rate pass-through to providers. The only hold-harmless test applied then is
the “indirect hold harmless test” requiring that taxes not exceed 6% of revenue
(56.5% effective October 01, 2007). :

There is no CMS pre-approval requirement for a broad-based and uniform tax
program, only quarterly reporting requirements on the sources and uses of taxes
collected. However, a waiver of either the broad-based or uniformity requirements
requires advance approval from CMS before implementation.




Based upon the North Dakota Department of Human Services estimates in the 2005
session a 3% provider tax would have netted another $15 million a biennjium. The
impact on nursing facility residents was estimated to increase their daily rate $4.32
per resident, per day (at a 3% tax).

In summary we believe HB 1467 as amended would:

1.

2
3.

Meet all federal requirements of being broad-based and achieve a uniform
rate.

. Does not include any direct or indirect “hold harmless” provision
A waiver of broad-baseness or uniformity requirements are not requested so

CMS doesn’t need to pre-approve.

The state may need to submit a State Plan Amendment, outlining any
changes in the nursing facility payment system.

The tax would be an allowable cost in the year end cost report.

Each quarter nursing facilities would be assessed a 3% fee beginning
January 2008. _

Private pay residents would see an increase in their daily rate by
approximately $4 or more per day beginning January 1, 2008.

The state would access additional federal funds under this funding
mechanism and they would be deposited in the nursing facility quality
assurance fund.

The nursing facility quality assurance fund would be used to fund nursing
facility rebasing, which is already required in NDCC and annual inflationary
adjustment, at a minimum of the CPI not to exceed 6%.

This concludes my testimony and | would be happy to try and answer any questions
you may have. ~

Shelly Peterson, President

North Dakota Long Term Care Association
1900 North 11" Street

Bismarck, ND 58501

(701) 222-0660

"~ www.ndltca.org



Amendments to HB 1467

Page 1, Line 18,-after “facility,” insert: “whose payer source is not
Medicare Part A or Medicare managed care,” '

Page 2, Line 13, after “electronically.” insert: “No payment is due until
rates are adjusted in accourdance with subsection 4 of section 8 of this Act.

»”

Page 2, Line 19, prior to “Before,” insert: “Beginning with state fiscal year
2009, b”

Page 2, Lines 24, 25 and 26, remove: “, excluding the annual gross revenue
of nursing facilities that are exempt from the assessment imposed under
section 2 of this Act” and after “reports” insert: “. For assessment quarters
beginning after December 31, 2007 and before July 01, 2008, the assessment
rate must be a rate estimated to collect an amount that does not exceed three
percent of the annual gross revenue of all nursing facilities in this state for
that time period as determined from the previous year’s cost reports, |
prorated for the number of days in the assessment period(s), or through other
required revenue reports.”

Page 2, Lines 27, 28, 29, 30 and 31, remove: “2. Before June fifteenth of
each year, the commissioner shall refund any overage in tax dollars collected
under section 2 of this Act which exceeds the maximum percentage of the
projected annual gross revenue of all nursing facilities in this state as
described in subsection 1. The commissioner shall refund any overage
described in this subsection by crediting the percentage of the overage
attributable”

Page 3, Lines 1, 2, 3, and 4, remove: “to each nursing facility subject to the
assessment described in section 2 of this Act against taxes owed by that
facility in succeeding assessment periods. The commissioner may collect
any delinquent assessments, but may not collect any underages in actual
collections through an adjustment in assessment rates.”

Page 3, Line 18, remove “subject to assessment under section 2 of this Act”

Page 4, Line 8, remove “may” and after “Act” insert: “must”



Page 4, Line 10, after “4.” insert: - “If the rate increases prescribed in
subsection 4 are funded through state appropriation, the funds in the nursing
facility quality assurance fund can be carried over and used to increase rates
in a subsequent year. If the assessment sunsets, the amounts in the nursing
facility quality assurance fund will be refunded to nursing facilities
proportionately based upon each facility’s assessment as a percentage of the
total assessment in the year prior to the termination of the assessment

program.” '

‘

Page 4, Line 12, after “includes” insert: “, at a minimum;”

Page 4, Line 15, after “percent” insert: *“and; c¢. fully reimbursing the
Medicaid portion of the assessment.” -

Page 4, Lines 16, 17, 18, and 19, remove: “SECTION 9. Adjustments. An
‘assessment in a calendar quarter may be adjusted as provided in subsection 2
of section 3 of this Act to take into account overages or underages raised
under the assessment rate set under subsection 1 of section 3 of this Act. An
adjustment under this subsection may be made at any time.”
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Introduced by

| Represehtativés Kreidt, Ekstrom

1 ABILL for an Act to provide for nursing facility'assessments; and to provide a continuing

2 appropriation. : .
3 BEIT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

4 - SECTION 1. Definitions. As used in this Act, unless the context otherwise requires:

1. "Assessment rate” means the rate established by the commissioner under

section 3 of this Act. _
"Commissioner" means the state tax commissioner. - _
“‘Gross revenue" means the revenue paid fo a nursing facility for patient care,

- Room, board, and services, less contractual adjustments. The term does not

10 include revenue derived from sources other than operations, including interest and

11 guest meals. , _

“Nursing facility” means an institution or a distinct part of an institution established
13 to provide health care under the supervision of a licensed health cére practitioner
14 and continuous nursing care for twenty-four or more consecutive hours to two or
15 ~ more residents who are not related to the licensee by marriage, blood, or adoption
16 and who do not require care in a hospital setting. - | _
“Patient days” means the total number of patients occupying beds in a nursing

18 . facility, whose payer source is not Medicare Part A or Medicare managed care,

determined as of 11:59 p.m. of each day. for all days in the calendar period

19 for which an assessment is being reported and paid. For purposes of this

20 subsection, if a nursing facility patient is admitted and discharged on the same day,

21 the patient is deemed to be present on 11:59 p.m. of that day.
22 SECTION 2. Nursing facility assessment. -

23 1. Anursing facility agssessment is imposed on each nursing facility in this state.
Page No. 1 _ 70705.0100
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1 2. The amount of the assessment eguals the assessment rate times the number of
patient days at the nursing facility for a calendar quarter. An assessment may be
imposed only in a calendar quarter beginning after December 31, 2007, for which

the nursing facility reimbursement rate is ¢alculated according to the methodology
provided for in subsection 4 of section 8 of this Act and in accordance with the

payment rules of the department of human services,

The assessment must be reported on a form prescribed by the commissioner and

must contain the information required to be reported by the commissioner. The

assessment form must be filed with the commissioner before the thirtieth day of the

month following the end of the calendar quarter for which the assessment is being
reported. The nursing facility shall pay the assessment at the time the facility files

the assessment report. The payment must accomgény the report unless the

payment is transmitted electronically. No payment is due until rates are adjusted

[

© 0 ~N O ;M WN

[ -
- O

...L_\.
w N

in accordance with subsection 4 of section 8 of this Act,
14 A nursing facility is not guaranteed that any additional moneys paid to the facility in
15 the form of reimbursements calculated according to the methodology provided for

16 in subsection 4 of section 8 of this Act will equal or exceed the amount of the

17 - nursing facility assessment paid by the facility.
18 SECTION 3. Assessment rate.

19 1. Beginning with state fiscal vear 2009, before June fifteenth of each year, the
commissioner shall establish an '
20 ‘assessment rate for nursing facilities that applies prospectively to the twelve-month

21 period beginning 'July first of that vear. The assessment rate must be a rate

22 estimated to collect an amount that does not exceed three percent of the annual

23 Qross revenue_of all nursing facilities in this state, as determined from the previous

24 year's cost reports or other required revenue reports.-exstuding-the-annual-gross

25 JaRL ursine-faoiliti h it frars the mentim

26 section2-of this-Act: For assessment quarters beginning after December 31, 2007
and before July 01, 2008, the assessment-rate must be a rate estimated to collect an
ambunt that does not exceed three percent of the annual gross revenue of all nursing
facilities in this state for that time period as determined from the previous year's cost
reports, prorated for the number of days in the assessment period(s), or through other

B

required revenue reports.
27 ' :
28
29
30
31
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SECTION 4. Penaltv for failure to pay assessment.

1. A nursing_facility that fails to file a report or pay an assessment under section 2 of

this Act by the date the regort or gayment is due is sub|ect to a penalty of five
. hundred dollars per day of dellnquencv The total amount of penalties imposed

under this section for each reporting period may not exceed five percent of the
assessment for the reporting period for which penalties are being imposed.
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Penalties imposed under this section must be collected by the commissioner and

12 7 deposited in the nursing facility quality assurance fund.
13 3. Penalties paid under this section are in addition to and not in lieu of the

14 assessmertt imposed under section 2 of this Act.
15 SECTION 5. Claim for refund. A nursing facility that has paid an amount that is not

16 required under this Act may file a claim for a refund with the commissioner.
17 SECTION 6. Records - Audits.

18 1. Each nursing facility subject to assessment under section 2 of this-Act shall
19 maintain records sufficient to determine the amount of the assessment under
20 section 2 of this Act.

21 2. Unless othervwse exempt a nursmq facility shall report the pavment of the

22 assessment as an allowabie cost for medical assistance relmbursement Dumoses

23 3. The commissioner may audit the records of any nursing facility in this state to

24 determine compliance with this Act. The commissioner may audit records at any _

.25 time for a penod of three _years followrnq the date an assessment is due to be

26 ‘reported and paid under section 2 of this Act. _ -
27 SECTION 7. Assessments - Deposits - Nursing facitity quality assurance fund.

28 The commissioner shall deposit amount collected by the commiissioner from the

assessment
29 under section 2 in the nursing facility quality assurance fund.

30 SECTION 8. Nursing facility guality assurance fund.

Page No. 3 70705.0100
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1. - The nursing facility quality assurance fund is established in the state treasury.

Interest earned by the nursing facility guality assurance fund must be credited to
the fund.

Amounts in the nursmq facility quality assurance fund are continugusly

appropriated to the commissioner for the purposes of paying refunds due under
section 5 of this Act and funding nursing facilities.

Funds in the nursing facility guality assurance fund and the matchlng federal
financial participation under title XIX of the Social Security Act may must be used to

fund
9 medicaid-certified nursing facilities using the reimbursement methodology

10 . described in subsection 4. If thg rate increases prescribed in subsection 4 are funded
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through state appropriation, the funds in the nursing facility quality assurance fund _
can be carried over and used to increase rates in a subsequent year. If the assessment
sunsets, the amounts in the nursing facility quality assurance fund will be refunded to
nursing facilities proportionately based upon each facility's assessment as a
percentage of the total assessment in the year prlor to the termination of the
assessment program.

11 4. The reimbursement methodology used to make additional p_ayrhents to

12 medicaid-certified nursing facilities includes, at a minimum:

13 a. Rebasing at least every four years: and

14 b. Adjusting for inflation annually, at a minimum of the consumer price index and
15 at a maximum of six- percent and;

c.fully reimbursing the Medicaid portion of the assessment.

Page No. 4 | ' 70705.0100
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